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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 24 Novenber 1976, an Adm nistrative Law Judge
of the United States Coast Guard at New Ol eans, Louisiana,
suspended Appellant's seamans's docunents for 3 nonths on 12
nmont hs' probation upon finding him guilty of msconduct after
hearing held at Tanpa, Florida. The specifications found proved
all ege that while serving as operator on board MT ADM RAL LEFFLER
under authority of the docunents above captioned, on or about 26
Novenber 1975, Appell ant:

(1) wongfully required [sic.] an wunlicensed person to
relieve himfromhis wheel watch and control the tug for
approximately ten mnutes while he left the bridge.

(2) wongfully failed to maintain a proper |ookout, this
failure contributing to the collision between the towed
barge CECO 2501 and the notorboat FL-6138-BU with the
| oss of three lives.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence eight
exhibits and the testinony of one w tness.

I n defense, Appellant offered in evidence two exhibits and his
own testinony.

After the hearing, the Adm nistrative Law Judge concl uded t hat
the charge and two specifications had been proved. He then served
a witten order on Appellant suspending all docunents issued to him
for a period of 3 nonths on 12 nonths' probation.

The entire decision was served on 4 Decenber 1976. Appeal was



tinely filed and perfected on 3 June 1977.

FI NDI NGS OF FACT

On 26 Novenber 1975, Appellant was serving as an operator on
board the United States MT ADM RAL LEFFLER and acting under
authority of his license while the ship was at sea. ADM RAL
LEFFLER is a 79 foot 9 inch, uninspected, 149 gross ton, ocean
going tug. On that day ADM RAL LEFFLER was off the west coast of
Fl ori da engaged in tow ng the 230 foot oil barge, CECO 2501, on a
100 foot hawser from Crystal R ver to Port Manatee, Florida. The
weather in the GQulf of Mexico was clear with the wind gushing 10 to
15 mles an hour and the seas running three to four feet wth
whitecaps. Visibility was unlimted except for a strong glare from
the water which hanpered vision fromdirectly ahead of the tug to
a few degrees on the starboard bow ADM RAL LEFFLER carries a six
man crew. The captain and Appellant were the only nenbers |icensed
as operators by the Coast Guard.

The captain had navigated the vessel out of Crystal River
Fl orida, and worked his |imt of 12 hours for the 24 hour period
set by 46 U S.C. 405(b). At 0700 the captain was therefore
relieved fromhis watch by Appellant and went to his quarters to
sl eep. AT 0900 Appellant was joined at the wheel house by
Frederick, a seaman on the tug. Frederick had just awakened and as
was his habit went to the wheel house to see whether Appellant
needed himto performany duties. Appellant replied affirmatively
and told Frederick that he would Iike himto take over his watch
for a few mnutes so that he could go to the head. Frederick had
been master of a 73 foot shrinp boat that ran between Tanpa
Florida, and South Anerica for 10 years prior to his enploynent on
ADM RAL LEFFLER, and therefore Appellant and the captain often
permtted Frederick to take over the watch for a few mnutes during
cl ear weather so that they could | eave the wheel house for a short
period of tine.

Bef ore | eavi ng t he wheel house, Appellant infornmed Frederick of
the course, speed, and weat her, and checked the radar. The radar
had a range of 24 mles and did not indicate any vessels in the
area. The speed of the tug was eight knots. After 5 to 10 m nutes
at the wheel Frederick spotted a 20 to 21 foot white, fiberglass,
not or - powered small craft about 15 degrees on his starboard bow
approxi mately 50 yards away. The craft was headed due east and as
it was on the starboard side of the southward bound ADM RAL
LEFFLER, had its bow pointed just ahead of the tug at right angles
to the projected track. Frederick could not see any wake but the
craft nevertheless closed in on the starboard side of ADM RAL
LEFFLER as the tug proceeded ahead. When the craft was on the



tug's starboard quarter Frederick turned the tug 15 degrees to the
left to avoid a collision between the boat and the tow. Frederick
could not make a sharper turn for fear that the tug would be
capsi zed by the barge which it was tow ng. Appellant was returning
to the wheel house and saw the notorboat just as Frederick began his
turn. Appellant proceeded to the wheel house, ordered the engines
stopped, and bl ew blasts on the air horn. Meanwhile, the notorboat
had noved between ADM RAL LEFFLER and the barge, collided with the
st arboard bow of the barge, and di sappeared. The captain canme up
and went to the wheel house after hearing the air horn, and ordered
ADM RAL LEFFLER turned around to assist the notorboat. However,
ADM RAL LEFFLER was only able to recover the dead bodies of two of
t he persons who had been aboard the notorboat while that of a third
person was | ost.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) The Judge commtted error in relation to certain findings
of fact.

(2) Decision on Appeal NO 2058 is controlling in this case
on the issue of whether Appellant had inproperly tendered
control of the vessel to an unlicensed person, and
dictates a different result.

(3) The Judge erred in concluding that there was not a proper
| ookout and that failure to maintain a proper | ookout
contributed to the collision between the towed barge and
t he not or boat .

APPEARANCE: At the hearing, Holland & Knight of Tanpa, Florida,
by M. Paul D. Hardy, Esqg. On appeal, Fow er,
Wite, Gllen, Boggs, Villareal and Banker, by
Nat haniel G AW Pieper, Esq.

CPI NI ON
I

There are several itens that need clarification before the
grounds for appeal are discussed in detail.

One involves the wording of the first specification as found
proved. It has been quoted in pertinent part above where the
charges are sumed up. The word "require" was used in the
al l egation, and was found proved, in characterization of the action

- 3-



of Appellant with respect to the "relief” by an unlicensed person.
The word is inappropriate to the proceeding, both as applied to the
m sconduct alleged and as to the facts established by the evidence.
What constitutes the offense here is not a "requiring" but at best

a "permtting." The entire consideration given at hearing was not
to an inposition of a duty upon another but to an inproper
permtting of another to act in a responsible capacity. | have no

hesitancy in determning, especially in the absence of objection
ei ther at hearing or on appeal, that what Appellant had notice of
as the substance of this conplaint, what was in fact litigated, and
what was in fact found established, was that he permtted or
al l oned another to performa function which was, as alleged, his
own duty to undertake, not that he "required" anything of anyone.

The second matter also involves the |anguage of that
speci fication. In declaring that Appel | ant had required
("permtted") an unlicensed person "to relieve [him at the wheel
wat ch and control the tug,” and linking this coupling of activities
to a further uncharacterized "absence from the wheel house," the

specification barely, and only inplicitly, alleges an offense. |If
it is read to equate "wheel watch" to "control of the vessel" there
is obviously a defense. |If it is read to equate "presence in the

wheel house"” to "control of the vessel" (and, "absence from the
wheel house" to "abandonnment of control” of the vessel) it is also
a msstatenent. The offense, if one is to be alleged and found, is
predi cated on the terns of and within the intent of the controlling
statute.

The statute (R S. 4427) prohibits operation of an uni nspected
t owboat except under the "direction and control"” of a properly
i censed person. The specification here correctly alleged that
Appel  ant was a person properly licensed to performthe functions
i nvol ved and was serving in a capacity which placed on him the
responsibility to discharge the attendant duties. A pertinent
fault can then imedi ately be seen to lie in an abdication of the
responsibility and in a permtting of the vessel to the operated
under the direction and control of an unqualified person (i.e., to
be operated "not under the direction and control"” of a properly
aut hori zed person). Under such a statenent an offense is alleged,
and the specific fact circunstances (who was at the wheel ? where
was the |icensed operator? Wat was he doing?) are the basis for
judgnent as to the identity of the person who was in fact directing
and controlling the operation of the tow ng vessel.

| read the specification as fairly alleging that Appellant,
having for the time being the responsibilities of a towboat
operator under the statutes, permtted the operation of the tow
under the direction and control of a person not qualified for the
service under the statute. As originally preferred the charges had
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made specific reference to R S 4427, but an anmendnent to
characterize the allegations as exclusively "m sconduct” resulted
in elimnation of the reference. The specification had in fact
al | eged that conduct nade inproper by the statute was invol ved, and
this is the theory on which the case was litigated and heard. See
Kuhn v G vil Aeronautics Baord, CAD.C, 183 F. 2nd 839.

The third prelimnary consideration deals with the allegation
of connection of an act of msconduct with a fatal collision. The
connection is asserted for the specification which alleged a
failure to maintain a proper |ookout but not in connection with the
all o ng of the tow to be operated in contravention of the
statute. The matter is noted here, for purposes of dealing with
the overall questions of notice and actual Ilitigation; the
significance, such as it is, will be discussed |ater.

Certain specific errors in the decision are conpl ai ned of and
they are noted and di sposed of here before reaching the two broad
i ssues raised by Appellant.

Appel l ant first urges the point that the Adm nistrative Law
Judge's finding (D-8) that Frederick was alone in the wheel house
for "at least ten mnutes"f has no support in the record.

In point of fact the finding of the tine question is sonmewhat
unsatisfactory. Frederick testified that Appellant was absent from

t he wheel house for "five to ten mnutes.” Appellant's entry in the
| og of the vessel records the tine of his "relief" by Frederick as
"0920." Records in evidence place the tine of collision at "0930."

The Adm ni strative Law Judge granted a proposal by Appellant for a
finding that Frederick arrived at the wheel house "at approximtely
0930..." In his "ultimate" finding, couched in the | anguage of the
specification, he places the "requirenent” for relief at "about
0930," and in "evidentiary" findings states only that the "relief"
occurred "A short while prior to the collision..." No finding as to
the tine of collision was nmade at all.

There appears to be no basis for the "at least” in the finding
conpl ained of; "at nost" or "about" is supportable as fitting the
evi dence presented. The precise time or the precise duration of an
interval are not of the essence here. The tinme is a factor, but
it is only one of several that can contribute to the formation of
a judgnent as to the nature of the "direction and control"™ of the
vessel, the one true issue raised by the specification. The tine
elenment will be discussed in its proper place.

Simlarly, Appellant quarrels with a finding that he did not
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know what took place in the wheel house (since his personal
know edge is a matter of his own cognition and he did not testify),
but that he was apprized by Frederick after the collision that
Frederick had not seen the other vessel until "too late" (since
Frederick did not testify to any conversation at this hearing).
Appel lant's lack of knowl edge of events in the wheel house is
inferable, in the absence of any testinony to the contrary from
him fromhis very absence fromthe wheel house for the period in
question. The know edge supposedly gl eaned from Frederi ck may have
been inputed to Appellant by the Adm nistrative Law Judge from
matter of record in another hearing; if so, it is an inperfection,
but it is of no inportance whatsoever. The question of when or
whet her Appel | ant was ever apprized of the cl oseness of the other
vessel on first sighting is irrelevant.

On one point a correction urged by Appellant is of sone
significance. The Adm nistrative Law Judge found that Frederick
volunteered to relieve Appellant at the wheel "for a coffee break."
Appel lant insists that "there is no such testinony." The evidence
is clearly to the effect that there was no reference to a "coffee
break;" there is no doubt that Appellant |eft the wheel house for
the purpose of going "to the head.” This precision does not
operate to Appellant's advant age.

On the nerits of the "direction and control"™ question,
Appel I ant urges that | anguage in Decision on Appeal No. 2058 fits
his case precisely and necessitates dism ssal of the pertinent
specification here.

In that case, a |icensed towboat operator entrusted the wheel
to a deckhand while the operator went to the head. The deci sion
acknow edged that "direction and control" of the vessel under the
statute was not directly linked to taking the wheel, or presence in
t he wheel house, or any one solitary test. It was explained that
permtting another to take the wheel for training purposes under
favorable conditions was not intrinsically an abandonnent of
direction and control to another. The decision went on to cunmul ate
factors present in that case which added up to a relinqui shnent of
direction and control. Anong the factors were absence of the party
fromthe wheel house, a failure to informthe deckhand of the course
and speed of the vessel, an obstruction to vision in a certain
sectro caused by the light condition of a barge al ongside and so
forth. Appellant urges that this decision neans that an absence
fromthe wheel house of a towboat by a |icensed operator who | eaves
an unlicensed operator at the wheel is not inproper unless the
weat her is bad, the proper information is not inparted to the
"relief,” or the vision of the man at the wheel is restricted.
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The Adm nistrative Law Judge here has read the decision in
much the sane way, saying; after quoting four sentences fromit:
"The above statenent of the Commandant woul d excuse M. Rodieck's
| eavi ng t he wheel house except for the proviso that the visibility
shoul d be good."™ The glare-sector in this case was then |likened to
the interference to vision in the case of No. 2258 caused by the
I i ght barge al ongside the wheel house of the towboat. Sel ecting
this one factor fromthe earlier case and adding it to "absence
from the wheel house,” the Adm nistrative Law Judge nechanically
constructed a "rule" within which Appellant was trapped.

Reflection on this attenpt to reduce general comment, actually
a side-note to dictum to a rule reveals a fundanenta
m sunder st andi ng. The question of visibility as such, whether
framed in terms of fay of night, uninterrupted arc or obscured
sectors, or natural or artificial barriers, has nothing to do with
t he question of who is in direction and control of a tow ng vessel.
In case in which the sole issue is, say, the qualification of the
person at the wheel of a vessel, if such a matter is an issue, the
fact that there is a blind sector caused by a physical obstruction
to sight in one certain direction has no bearing upon the identity
and qualification of the person involved. If there is a bar to
vision, it exists whether the man at the wheel be an abl e bodied
seaman (as required under sone conditions) or an ordinarily seaman,
a licensed operator or an unlicensed deckhand. It may have a
beari ng upon adequacy of a |ookout, when that is the issue, not
upon the identity or qualification of the person designated to
perform | ookout duti es.

The decision of the Adm nistrative Law Judge and the appeal
therefrom both have strained the neaning of the | anguage from No.
2058, which is repeated here:

The tenporary absence from the wheel house of the |icensed
operator (officer of the watch) on an uninspected tow ng
vessel is not, in every case, an absolute violation of 46 USC
405(b) (2), as this absence does not necessarily constitute
relinqui shnent of "actual direction and control"™ over the
vessel. If the circunstances are such that an unlicensed crew
menber can tenporally steer the vessel, wthout any
appreciable increase inrisk to its safe navigation then the
i censed operator may nonentarily | eave the wheel house (after
giving appropriate instructions to the crewran) and stil

mai ntain "actual direction and control”. Thus, in a situation
where the course is straight, the visibility good, and the
traffic sparse, the I|icensed operator mght allow an

unlicensed nmate to take the wheel for training purposes. And
where the proven navigational conpetence of the crenenber is
high, the licensed operator mght briefly | eave the wheel house
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and still nmaintain actual control of the vessel.

It wll be seen imediately that this |anguage is not
excul patory of the appellant in that case, and it is intended only
to indicate that there are conditions, not present there, under
which a nmere absence from the wheel house of a towboat woul d not
ipso facto justify an inference of relinquishnment of dilection and
control. First the absence is spoken of as "tenporary;" then
appears the phrase "nonentarily |eave." The reference to the
factors upon which Appellant predicates his whole appeal on this
i ssue, and upon which the Adm nistrative Law Judge too narrowy
focused, the factors of straight course, good visibility, and
sparseness of traffic, are spoken of only in conjunction wth
permtting an unlicensed person to handl e the wheel "for training
pur poses. " This step in the exanples given does not even
contenpl ate certain conceivable (and very much in point) types of
absence fromthe wheel house and very definitely is concerned with
a form of supervision by the proper party since the activity
discussed is a formof training. Mre to be feared as an inference
fromthis | anguage than the meani ngs ascri bed by Appellant and the
Adm ni strative Law Judge is the thought that a |icensed operator
could not permt a trainee to take the wheel even in his presence
if a change in heading was in prospect or if the visibility was
such that the licensed operator preferred to free hinself to act as
a primary | ookout and issue orders to a subordi nate at the wheel.

The m stake is to substitute easy phrasing for statutory
| anguage and to construe them as cognates. No one factor, nor
denunerabl e set of factors, necessarily defines the whole. The
el ements such as "Wio was at the wheel ?," "WAas the operator in the
wheel house?," "Wat was the makeup of the tow?," "Wiat was the
weat her?" do not individually determne "direction and control, k"
nor does any predeterm ned nunber of factors necessarily establish
conpliance with the law. A pragmatic approach to the question nust
go with the reading of the [|aw By the sanme token, sone one
elenment, in and of itself, may serve to negative a whole array of
acci dental aspects of "direction and control."

There should be no mstake as to the range of tests and
circunstances that open to the view as the circunstances change.
For exanple, the absence of a master from the wheel house of an
ocean-goi ng vessel descending the river from New Oleans to the
Gulf of Mexico, whether he be in the head or resting in a
seacabin, may well be faultless when there are a local pilot and a
Iicensed mate in active supervision of the vessel's navigation, but
possibly otherwise if an alert to the unusual has already been
given. The range of possibilities is broad, however, noving across
froma concept of negligence tested by the common prudent practice
of peers to a statutory nmandate which, however nuch light is needed
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for its ascertainnment, sets up a definite |limt to acceptable
conduct beyond which there nust be found a violation of the
statute.

What ever may be passable, or allowable, or tolerable, as
exercising "direction and control"” of a tow, it cannot be said,
when a tow is navigated with the sole statutory qualified person
bel ow deck in an enclosed conpartnent, whether he be asleep or
using toilet facilities, that he is in direction and control of the
tow ng vessel at the tinme. This would be true no matter how many,
if any, other unlicensed persons were up and about and on deck
doi ng whatever. There were in fact two |icensed operators aboard
ADM RAL LEFFLER on this occasion. The one who was, at the tine, in
t he head, was no nore directing and controlling the operator of the
vessel than was the one who was asleep in his quarters; the only
difference was that one was <charged wth the Ji1imediate
responsibilities of the person on duty while the other was not.

The length of time of absence "from the wheel house" then is
not only of itself controlling, it is in sone instances not even a
consi deration when the other end of the line - "Were was person
during the absence?" renders the duration of no significance.

Y

As to the specification dealing with the failure to maintain
an adequate |lookout, | think that a specific analysis is not
necessary. Two arrays of court decisions have been presented, of
course: those dealing negatively with the matter, to the effect
that the | ookout nust be in the best position possible and nust be
unhanpered by ot her duties, against those recogni zing that a vessel
may wel |l be adequately manned and operated in conpliance with the
rules of the road when only, in sone instances one person is
aboar d. However, in ny view of this case, resolution of the
probl em of maintaining a | ookout is noot.

One of the duties of a person in direction and control of a
vessel is to see to it that proper |ookout is maintained, if for no
other reason than to assure that the operator hinself is receiving
the information necessary for his actions. A person who has
relinqui shed direction and control has inplicitly abandoned his
responsibility toward | ookout maintenance. After the abdication,
if a good | ookout were maintained it would sinply be the good | uck
of the abdicator; the failure of a | ookout is a nere consequence of
the greater dereliction.

| do not nean that the formulation and the trial of the issue
were redundancies; | nmean only that when the broader and graver
matter is resolved adversely to the party there is no point in
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bel aboring as separate offenses matters which are subsunable to the
general issue. | do however find that the collision, which was
initially alleged only in connection with the | ookout conplaint, is
a fact to be considered in connection with the general fault of
permtting the inproper operation of the vessel, and the dism ssal
of the | ookout specification to be ordered does not inply the
negation of the finding as to the collision.

One | ast comment is appropriate here because the Appellant's
conplaint, which is resolvable independently, mght if Ileft
unresol ved be thought to underm ne the essential propriety of the
pr oceedi ng. Appellant noted that this same Admnistrative Law
Judge, in a suspension and revocation proceeding involving the
docunent of the w tness-wheel sman Frederick, stated:"...there was
no evidence that Frederick wongfully failed to properly perform
his duties as |ookout." It is therefore nystifying, says
Appel lant, how in his case, involving the sane set of facts, it
could be found that Appellant had "failed to maintain a proper
| ookout." It could be, of course, that Frederick did not fail to
perform duties as a | ookout for the reason that he had not been
assigned as | ookout and thus had no duty to perform and that this
fact alone, the failure to station him as |ookout, constituted
Appel l ant's separate offense. It is better, however, to recall the
general rule that in different proceedings, with different parties
and different records of evidence, apparently inconsistent findings
may be made with validity in both cases.

ORDER

The findings nade by the Admnistrative Law Judge in this case
are MODI FIED by substituting the word "permtted" for the word
"required" in his "ultimate finding" nunbered "one," and by setting
aside his "ultimate finding" nunbered "two." The findings nmade
above herein are substituted for the "evidentiary findings" entered
in his decision. His conclusion that the first specification and
t he charge were proved is AFFIRVED, his conclusion as to the second
specification is SET ASIDE and the specification is DI SM SSED. The
order, entered at New Ol eans, Louisiana, on 24 Novenber 1976, is
AFFI RVED.

R H. Scar borough
Vice Admral, U S. Coast Guard
Acti ng Comrandant

Signed at Washington, D.C., this 15th day of June 1978.
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| NDEX

Bri dge

wat ch, wongfully |eaving
Col l'i sion

| ookout

tug and tow
visibility excellent

Wat ch
failure to stand

Words and Phrases
proper | ookout
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